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observer. The court held the duty to demonstrate open visible use lies
with the claimant in adverse use cases and the City failed upon
reargument to prove by a fair preponderance of the evidence that its
impairment of the Town's riparian rights was conducted in such a
manner.
Jason Wells
Dineen v. Woodbury Inland Wetlands Agency, No. CV 980150299S,
2000 Conn. Super. LEXIS 2247 (Conn. Super. Ct. Aug. 30, 2000)
(sustaining the appeal of an agency's approval of a permit application
on the grounds that the agency did not comply with its regulations
when reviewing and approving the application, and because the
agency's decision was not supported by substantial record evidence).
The Woodbury Inland Wetlands Agency ("Agency") approved a
permit application submitted by Roderick Taylor ("Taylor") to install a
steel pipe and electrical conduit for snowmaking. Plaintiff, Mary
Dineen ("Dineen"), appealed from the decision on the grounds that
the agency's decision was arbitrary, illegal, and an abuse of discretion.
First, the court determined that the appeal was timely, and that
Dineen, an aggrieved party under the statute, had standing. Next, the
court considered whether the Agency complied with its regulations
when it reviewed and approved the permit application. Dineen
argued the Agency failed to require Taylor to submit an application
containing sufficient information to satisfy the Agency's regulations,
and that it issued a summary ruling without conducting the necessary
review.
Section 6.1 of the Inland Wetlands and Watercourses
Regulations enumerates the factors the Agency must consider before
granting a permit application. In order to sustain the Agency's
decision, the court must determine that the Agency considered these
factors.
The regulations require that the Agency consider all evidence
offered at or before any public hearing and any reports from other
commissions or agencies. However, the record contained no evidence
that any public hearings were held, or that any reports were submitted.
The regulations also require the Agency to consider the environmental
impacts of and alternatives to the proposed action, as well as the
relationship between the short-term uses of the environment and the
enhancements of long-term productivity. A zoning enforcement
officer inspected the Taylor site and reported that no soil had fallen
into the nearby brook as a result of the work already completed, and
that 95% of the area where the work occurred was stabilized.
Although this information was relevant to the environmental impact
regarding the control of sediment and erosion problems, there was no
evidence that the environmental impact of the proposed installation of
the steel pipe was considered. Additionally, the court found the
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Agency failed to consider any alternatives to the proposed action or
the relationship between the short-term uses of the environment and
enhancements of long-term productivity. Accordingly, the court
concluded the Agency failed to follow its regulations in reviewing and
approving the permit application, and that the appeal could be
sustained on those grounds.
The court next considered whether the Agency's decision was
supported by substantial evidence in the record. Section 5.3 of the
regulations state that if the Agency finds on the evidence before it, that
the proposed activity does not involve any regulated activity or involves
only a permitted use, the Agency may issue a letter of permission.
However, the record contained no evidence that the Agency made this
determination. Section 5.4 states that if the proposed activity is a
regulated activity not involving significant impact on the inland
wetland, the Agency may allow the activity. Again, the record
contained no evidence that the Agency determined that the action was
regulated. Moreover, the Agency presented no evidence that it ever
visited the site or requested any additional information. The court
concluded substantial evidence did not support the Agency's decision.
Thus, the court sustained on the grounds that the Agency failed to
comply with its regulations when it reviewed and approved the
application. The court also sustained because substantial evidence in
the record did not support its decision was not supported by
substantial evidence in the record.
Makayla Shannon
Fish Unlimited v. N.E. Utils. Serv. Co., 755 A.2d 860 (Conn. 2000)
(holding Connecticut's Clean Water Act did not confer upon
environmental organizations standing to litigate environmental permit
issues governed by state statute).
The plaintiffs, a number of environmental organizations and
groups, including Fish Unlimited (collectively, "Fish Unlimited"),
sought to enjoin the defendant, Northeast Utilities Service Company
("Northeast Utilities"), from discharging wastewater generated by
nuclear-powered electric facilities into Long Island Sound without
authorization. Northeast Utilities owned and operated Millstone
Nuclear Power Generating Station ("Millstone"), which housed three
nuclear generating units. Each unit was equipped with a once-through
condenser cooling system, which draws in large volumes of seawater
from Niantic Bay for cooling. The units subsequently discharged the
water back into Long Island Sound.
Under the federal and state Clean Water Acts, 33 U.S.C. section
1342 and Conn. Gen. Stat. section 22a-430, respectively, a person or
municipality must obtain a National Pollutant Discharge Elimination
System ("NPDES") permit, prior to discharging into United States or

